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IN THE 


United States Court of Appeals 

foe the District of Columbia 


No. 8068 


WILLIAM MAISON WELLMAN, Appellant 

vs. 

JOHN WHITE MOORE, Appellee 


BRIEF ON BEHALF OF APPELLEE 


Statement. 

This is an appeal from an order of the District Court of 
the United States for the District of Columbia discharging 
writ of habeas corpus in case, No. 2167, and in dismissing 
appellant’s petition and directing his being delivered up to 
the authorities of the State of North Carolina under the 
terms of the writ of extradition of that State, duly filed 
herein and heard by Mr. Justice Ooldsborough, sitting in 
an executive capacity. 

i 

The Findings of Fact and Conclusions of Law are to be 
found on pages 1, 2, 3 and 4 of the Appendix to this brief. 

The appellant, although directed to file his brief by noon, 
May 21,1942, had filed no brief up to the time of the prep- 
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aration of the manuscript of ihis brief and appendix 
May 23,1942. 

The order appealed from was signed by Justice Golds - 
borough, of the District Court after hearing on habeas cor¬ 
pus proceedings. 

From the Findings of Fact and Conclusions of Law by 
Justice Goldsborough (which facts were clearly establish¬ 
ed) it will appear that: 

(a) On May 20, 1941, the petitioner William M. Well¬ 
man was duly indicted in Iredell County, North Carolina, 
for the crime of rape committed in said County and State 
on February 11, 1941, upon the body of one Cora Sowers, 
an aged white woman. 

(b) That at the hearing before Justice Goldsborough, the 
victim of the assault, Mrs. Sowers, testified positively to 
the identity of the petitioner whom she saw in jail and in 
the Court room, and to his presence in the demanding State 
on February 11, 1941, and to the commission of the crime 
upon her on that date and to his flight. 

Another witness, Gertrude Lugram, colored, testified to 
the identity of petitioner as the person she saw near the 
scene of the crime in Iredell County, North Carolina, on the 
day thereof, February 11,1941. 

The following two paragraphs from the Court’s Findings 
of Fact will complete this statement, to wit: 

“There was submitted in evidence to the Court, in 
due authenticated form, copy of the indictment found 
against the petitioner in said State of North Carolina, 
duly certified by the Governor of said State to be au- 
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thentic, and the same was received in evidence showing 
that on the said date of February 11, 1941, said peti¬ 
tioner was in the State of North Carolina and then and 
there committed rape upon the person of a citizen of 
said State, to wit: upon the body of Mrs. Cora Sowers, 
resident of said County and State. 

“On his part, the petitioner introduced witnesses, 
whose testimony tended to show that he was in the Dis¬ 
trict of Columbia and/or the State of Virginia, near 
the District of Columbia, on the date in question and 
not in Iredell County, State of North Carolina.” 

There being no question raised as to the sufficiency of the 
requisition papers no issue was presented as to them. 

The Issues Involved. 

There are ten Assignments of Error presented to the 
Court in this case by appellant but they may all be included 
in the following two issues: 

1. Whether the warrant of requisition by the Governor 
of the Sovereign State of North Carolina was in due form 
and properly certified to the Court as required by Sec. 905 
of the Revised Statutes o^ the United States, 28 U. S. C. 
Sec. 687. 

2. Whether there was substantial evidence before the 
Justice who heard the extradition cause (sitting in an execu¬ 
tive capacity) that the appellant was a fugitive from the 
justice of the State of North Carolina. 

Summary of Argument. 

Appellee, in his capacity as Sheriff of Iredell County, 
North Carolina, and by virtue of the Writ of Extradition 
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of the Governor of his State, will present the basic argu¬ 
ment that this Court’s duty, on the record herein, is to con¬ 
firm the action of Justice Goldsborough, acting as and for 
the Chief Executive power of the District of Columbia, in 
dismissing the habeas corpus petition of appellant and di¬ 
recting that he be delivered to appellee, that he might be 
returned to North Carolina for trial for the heinous offense 
for which he stands indicted. 

Argument. 

Upon point or issue No. 1, as to the regularity and valid¬ 
ity of the requisition papers before Justice Goldsborough, 
no argument seems called for since no issue as to such regu¬ 
larity or validity is made in the record or presented in the 
Assignments of Error. We therefore pass from that ques¬ 
tion to Point No. 2, the consideration of which will also 
cover all collateral questions raised by appellant’s assign¬ 
ment of errors. 

Point 

#2. Whether there was substantial evidence 
before the Justice who heard the extradition 
cause (sitting in an executive capacity) that 
the appellant was a fugitive from the justice 
of the State of North Carolina. 

There was credible evidence before the Justice who heard 
the Extradition Proceedings that the appellant was a fugi¬ 
tive from the justice of the State of North Carolina. Such 
evidence was substantial and categorical and not only jus¬ 
tified the action of the Justice below but made such action 
legally mandatory. 

Appellee frankly states to the Court that the strong, di¬ 
rect and categorical evidence showing that appellant was 
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the identical person who committed the crime of rape in 
Iredell County, North Carolina, on February 11, 1941, was 
measurably contradicted by the evidence of witnesses of¬ 
fered by appellant that he was not in North Carolina on 
that day but was in the District of Columbia, or in nearby 
Virginia. 

Such conflict of evidence resolves the question of fugi- 
tivity against appellant. 

Such is the uniform rule in this jurisdiction, in the United 
States Supreme Court and throughout the country. 

; | 

In the case of Munsey v. Clough, 196 U. S. 364, 374, 25 S. 

Ct. 282,49 L. Ed. 515, the Court said: 

‘ ‘ But the Court will not discharge a defendant arrested 
under the governor’s warrant where there is merely 
contradictory evidence on the subject of presence in 
or absence from the State, as habeas corpus is not the 
proper proceeding to try the question of alibi or any 
question as to the guilt or innocence of the accused.” 

The same principle was declared in the case of South 
Carolina v. Bailey, 289 U. S. 412, 53 S. Ct. 667, 77 L. Ed. 
1292, the Court said: 

“Considering the Constitution and statute and the dec¬ 
larations of this Court, we may not properly approve 
the discharge of the respondent unless it appears from 
the record that he succeeded in showing by clear and 
satisfactory evidence that he was outside the limits of 
South Carolina at the time of the homicide. Stated 
otherwise, he should not have been released unless it 
appeared beyond reasonable doubt that he was without 
the State of South Carolina when the alleged offense 
was committed and, consequently, could not be a fugi¬ 
tive from her justice.” 
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To like effect are the following cases from the Supreme 
Court: 

Hyatt v. New York, 18S U. S. 691,47 L. Ed. 657. 

McNichols v. Pease, 207 U. S. 100,52 L. Ed. 121. 

Appleyard v. Massachusetts, 203 U. S. 222, 51 L. 

Ed. 161. 

We quote from the Appleyard case as follows: 

“A person charged by indictment or by affidavit be¬ 
fore a magistrate, with the commission within a state 
of a crime covered by its law's, and who, after the date 
of the commission of such crime leaves the state—no 
matter for what purpose or w’ith what motive, nor un¬ 
der what belief—becomes, from the time of such leav¬ 
ing, and within the meaning of the Constitution and 
the laws of the United States, a fugitive from justice, 
and if found in another state must be delivered up by 
the Governor of such state to the state w’hose laws are 
alleged to have been violated, on the production of such 
indictment or affidavit, certified as authentic by the 
Governor of the state from wffiich the accused departed. 
Such is the command of the supreme law of the land, 
wrhich may not be disregarded by any state.” 


This Court has followed the principles laid down in the 
above cases repeatedly, as follow^: It was held by this 
Court in Hayes v. Palmer , 21 App. D. C. 450, that the issu¬ 
ance of a warrant of extradition by the Chief Justice es¬ 
tablishes a prima facie case of actual presence in the de¬ 
manding state at the time charged, and a subsequent de¬ 
parture from that date. It follows that to overthrow such 
presumptive presence in the demanding state and departure 
therefrom must be established by “conclusive evidence.” 


In the case of Ellison v. Splain, 49 App. D. C. 99, 261 Fed. 
247 the Court sustained the same principle of law. 
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In a more recent case, and one thoroughly considered, 
Lee Won Sing v. John F. Cottone, Agent of the State of 
New York, Volume 69 Washington Law Reporter, 1194, de¬ 
cided November 3, 1941 (Case No. 7947) this Court sus¬ 
tained the contention we make here and did so after a re¬ 
view of previous decisions of this Court and of the Su¬ 
preme Court of the United States. It is not deemed neces¬ 
sary to quote at length from this latest decision, but we do 
desire to emphasize the fact that on every controverted 
question raised in the Lee Won Sing case the facts were 
more favorable to petitioner, appellant herein, than to the 
petitioner in the Lee Won Sing case, and yet this Court 
unanimously sustained the extradition. 

In the Lee Won Sing case above, opinion by Mr. Justice 
Stephens, the Court discussed the prevailing rule as to au¬ 
thentication of record, principles governing fugitivity, evi¬ 
dence required to warrant refusal of petition for habeas 
corpus and other related principles. Upon all of these 
questions the Court, in a unanimous opinion, sustained the 
contention we now make in this case, citing with approval 
cases cited herein from the Supreme Court of the United 
States, supra, Munsey v. Clough, 196 U. S. 364, 49 L. Ed. 
515, and South Carolina v. Bailey, 289 U. S. 412, 77 L. Ed. 
1292. 

One further point should be mentioned before concluding 
this brief: 

What amount or character of evidence was required to 
properly persuade Mr. Justice Goldshorough to dismiss ap¬ 
pellant’s application for habeas corpus and remand him to 
the custody of appellee? And how shall it be considered 
with relation to the individual and the demanding State? 
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This Court determined these questions in the case of 
Barrett v. Bigger, 57 App. D. C. 81, 17 F. (2d) 669, cer- 
tiorai denied 274 U. S. 752. 

“In construing the evidence ice are not to be governed 
by the technical rules as in the case of a trial for a 
crime, but to regard it liberally in favor of the de¬ 
manding state, ‘Because in delivering up an accused 
person to the authorities of a sister state’ we ‘are not 
sending him for trial to an alien jurisdiction, with laws 
which our standards might condemn, but are simply 
returning him to be tried, still under the protection of 
the federal Constitution, but in the manner provided 
by the state against the laws of which it is charged that 
he was off ended.” 


Citing: 

Biddinger v. Commissioner of Police, 245 U. S. 128. 

Drew v. Thaw, 235 U. S. 432. 

Depoilly v. Palmer, 2S App. D. C. 324. 

Ellison v. Splain, 49 App. D. C. 99. 

In all cases of this type the sovereign is given a liberal 
construction of the testimony supporting its claim of fugi- 
tivitv. 

It is an inescapable conclusion from the record in this 
case; from the Findings of Fact and Conclusions of Law 
by Mr. Justice Goldsborough and by the authorities cited 
from the Supreme Court of the United States and this 
Court, that Justice Goldsborough’s action was of the high¬ 
est propriety. He could have done nothing else unless he 
had flouted the numerous decisions of both Courts and ig¬ 
nored the rights of the sovereign State of North Carolina. 
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Conclusion. 

Already many months have passed in the effort of Ap¬ 
pellant to escape trial in the jurisdiction where his horrible 
crime was committed. All of this effort to escape, as we 
view it, has been based upon dilatory pleas and requests 
for extensions of time, for one cause or another, without 
substantial grounds for his requests. The Court has shown 
remarkable generosity in postponing action upon Appel¬ 
lee ’s motions to dismiss, which have been filed and insisted 
upon for months. Clearly, now, the only appropriate thing 
to do is for the Court to sustain the action of Mr. Justice 
Goldsborough and dismiss Appellant’s Petition so that 
Appellant herein may be returned to the State of North 
Carolina, from which he is a fugitive, to be given a trial in 
keeping with the high standards of justice of that great 
State. 

Respectfully submitted, 

ROBERT H. McNEILL, 
Attorney for Appellee. 
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APPENDIX. 

APPENDIX TO APPELLEE’S BRIEF. 

25 IN THE DISTRICT COURT OF THE 

UNITED STATES 
for the District of Columbia. 


William Wellman, 

Petitioner, 

vs. 

John White Moore, 

Respondent. 


Habeas Corpus No. 2167. 
Filed Feb. 13, 1942. 


Findings of Fact and Conclusions of Law. 

FINDINGS OF FACT. 

The above cause came on for hearing upon a writ of 
habeas corpus duly issued on the 27th day of May, 1941, 
the petitioner being present in Court in person and repre¬ 
sented by counsel, and the respondent likewise being in 
Court in person and by counsel. 

From the record before the Court it appeared that on 
May 20, 1941, the petitioner, William M. Wellman, was 
indicted in the County of Iredell, State of North Carolina, 
in due form and in accordance with the laws of that State, 
charged with the crime of rape on the 11th day of February, 
1941, in said County and State. 

There was submitted in evidence to the Court, in due 
authenticated form, copy of the indictment found against 




2 


the petitioner in said State of North Carolina, duly cer¬ 
tified by the Governor of said State to be authentic, and the 
same was received in evidence showing that on the said 
date of February 11, 1941, said petitioner was in the State 
of North Carolina and then and there committed rape upon 
the person of a citizen of said State, to wit: upon the body of 
Mrs. Cora Sowers, resident in said County and State. 

At the hearing of said cause before this Court the alleged 
victim of said assault, Mrs. Cora Sowers, testified that the 
petitioner herein, William M. Wellman, on the said 11th 
day of February, 1941, in said County of Iredell, State of 
North Carolina, on her farm in said County, committed upon 
her person the crime of rape and thereafter left the scene 
of said crime and departed from the State of North 
26 Carolina. Testimony was given by Gertrude Lu- 
gram, a colored female citizen of said County of 
Iredell, State of North Carolina, who testified that she 
saw the petitioner near the scene of the crime on the day 
charged in the indictment. 

On his part, the petitioner introduced witnesses, whose 
testimony tended to show that he was in the District 
of Columbia and/or the State of Virginia, near the District 
of Columbia, on the date in question and not in Iredell 
County, State of North Carolina. 

The issue of fact before the Court was as to whether or 
not the petitioner was in the State of North Carolina on 
the date charged in the indictment and whether or not at 
the time of the hearing before the Court, on to wit: 23rd day 
of June, 1941, petitioner was a fugitive from justice. 


3 


CONCLUSIONS OF LAW. 

In view of the Findings of Fact hereinabove set out the 
Court concludes as matter of law: 

1. That the extradition writ from the Governor of the 
State of North Carolina must be honored in view of the 
evidence showing that petitioner was in the demanding 
State of North Carolina on the day charged in the Bill of 
Indictment. 

2. That said petitioner being without the State of North 
Carolina on the date of the hearing before this Court the 
Court finds as a matter of law that he is a fugitive from the 
justice of the State of North Carolina. 

3. The Court further finds as a matter of law that the 
requisition papers in this cause are in due and proper form, 
correctly and legally authenticated, and fulfill all of the 
requirements of Section 662 of Title 18 U. S. Code per¬ 
taining to extradition proceedings. 

4. That because of the substantial and credible evidence 
to the effect that the petitioner was in the State of North 
Carolina at the time of the alleged offense a genuine issue of 
fact is raised, which requires the granting of the writ of 
extradition and the denial of the writ of habeas cor¬ 
pus. 

27 5. That as there is entirely credible testimony that 

petitioner was in North Carolina on the day alleged, 
such testimony raises a genuine issue of fact making it 
necessary for the Court to order the return of the petitioner 
to the authorities of North Carolina. 


T. ALLEN GOLDSBOROUGH, 
Justice. 
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February 13th, 1942 respondent reserves all proper ob¬ 
jections to the finding and filing of the foregoing facts and 
conclusions of law with respect to any failure or default of 
the petitioner to carry to the Court of Appeals in due time 
his appeal from the Order of this Court denying the writ 
of habeas corpus and remanding the petitioner to the cus¬ 
tody of the United States Marshal to be delivered by him to 
proper representatives of the State of North Carolina. 

February 13th, 1942. 


T. ALLEN GOLDSBOROUGH, 
Justice. 






